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MNovember 6, 2008

Appeals Department

United Government Services WIA: FEDERAL EXPRESS
5151 B. Camino Ruiz Bldg G OGO OO0
Camarillo, CA  93012-8645

Re: Request for redetermination
Provider number:

Date of denial letter:
Date letter received:
Payment by Medicare:
Date of recoupment:

HIC number:

Medical record number:
Claim control number:
Dates of service:

PRG reference ID:

Patient name:
Age:
Account number:

Dear United Government Services Medical Reviewer:
On or about August 22, 2006, PRG-Schultz, the Recovery Audit Contracter ("RAC”) for

the Centers for Medicare and Medicaid Service ("CMS") issued a letter (the "Letter”) to
(the "Hospital ") that it had received an overpayment from the
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Medicare program for the above-referenced patient for inpatient rehabilitation services provided from
1o ; a copy of the Letter is attached as Exhibit A. On ___ o,
United Government Services (“UGS"), the fiscal intermediary for CMS, recouped the Medicare pay-

ment for these dates of service through an electronic adjustment.

According to the Letter, PRG-Schultz determined that the claim for services did not meet medical
necessity requirements for the following reasons: 1) The documentation does not suppert the need
for an intense level of rehabilitation on an inpatient hospital basis; 2) The documentation fails to sup-
port the presence of a complicating medical problem or risk of change in medical status to support
the need for frequent assessment and intervention of a physician; 3} The documentation does not
support that the patient was a candidate for an intense level of rehabilitation on an inpatient hospital
basis; 4) The "3 hour” therapy rule requirement was not met; 5) The physician documentation fails
to support the need for close medical supervision by a physician with specialized training or experi-
ence in rehabilitation; ) The documentation fails to support that the nursing interventions provided
required the availahility of a registered nurse with specialized training or experience in rehabilitation.

By this letter timely disputes PRG-Schultz's determination that the facility received an
overpayment from the Medicare program and hereby requests a redetermination of the findings on

the grounds set forth below.

|. PRG-Schultz Acted Beyond the Scope of Its Authority in Conducting this Medical

Necessity Audit

Section 306 of the MMA authorizes a demonstration project to demonstrate the use of Recovery
Audit Contractors ("RACs”), such as PRG-Schultz, “in identifying underpayments and overpayments
and recouping overpayments” under Medicare. Section 306 does not authorize RACs to audit patient
records to determine whether services were medically necessary, which is precisely what PRG-
Schultz did in reviewing this rehabilitation claim.

Congress has been specific when empowering private contractors to conduct medical necessity
review. For example, the provisions addressing Peer Review Organizations (now known as Quality
Improvement Crganizations or "Ql0s") expressly provide that one of the functions of such an
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organization is to review the activities of practitioners and providers for the purpose of determining
whether the services they render under Medicare "are or were reasonable and medically necessary”
[42 U.S.C. § 1320c-3(a) (1) (Al]. Further, the provisions concerning QlOs contain various safeguards
to ensure the QlOs’ reviews are fair and equitable, such as requiring the QlOs to engage specialists
in the areas they are reviewing “to the maximum extent possible” [42 U.S.C. § 1320c-3(a) (7) (A)].

In contrast, Congress has not directed the RACs such as PRG-Schultz to conduct medical necessity
reviews, and has not established any safeguards to ensure that any such reviews would be fair. Ac-
cordingly, PRG-Schultz lacks the statutory authority to review this claim for medical necessity, and its
review is unlawful.

Il. The Review Violates Medicare Provisions Applicable to Coverage of Acute Inpatient
Rehabilitation Services

This review was conducted in violation, substantively and procedurally, of Medicare Manual provi-
sions on which it purports to rely.

PRG-Schultz states in its claim denial that “medical necessity decisions were determined using

the Medicare Benefit Policy Manual, Pub 100-2, Chapter 1, Section 110" Section 110 et seq. of the
Medicare Benefits Policy Manual ("MBPM") states as follows: " Determinations of whether hospital
stays for rehabilitation services are reasonable and necessary must be based upon an assessment
of each beneficiary’s individual care needs. Therefore, denials of services based on numerical utiliza-
tion screens, diagnostic screens, diagnesis or specific tfreatment norms, 'the three hour rule, or any
other ‘rules of thumb, are not appropriate” [MBPM, Ch. 1, & 110.1].

The MBPM then sets forth certain “screening criteria” which may be used to conduct an initial
review of a claim for acute rehahilitation hespital inpatient care, and which are intended only to iden-
tify those cases that clearly involve a hospital level of rehabilitation care. Among the criteria are: 1)
whether the patient requires the 24-hour availability of a rehabilitation physician, verifiable by entries
in the patient's medical record that reflect frequent and direct physician invelverment in the patient’s
care; and 2) whether the patient requires and receives at least three hours per day of physical and/or
occupational therapy [MBPM, Ch. 1, & 110.4.1, 110.4.3].
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These criteria are a screening device only, and the ultimate decision conceming the reasenableness,
medical necessity, and appropriateness of the setting must be made by a physician based on a
review of the totality of the circumstances. Section 110.4 provides that:

These criteria set forth below are intended to be applied enly at the initial screening level
{which is typically conducted by the QIO's nurse reviewer). The criteria do not apply to cases
referred to a QIO's physician reviewer. For determinations about reasonableness, medical
necessity, and appropriateness of setting, the QIO's physician reviewer is expected to make
a determination on the basis of their [sic] knowledge, expertise, and experience, and upon
an assessment of each beneficiary's individual care needs rather than on fixed criteria.

PRG-Schultz's review of this claim directly violated these MBPM provisions. First, PRG-Schultz im-
permissibly cited the above screening criteria as bases for its denial of the claim (see items 3 and 4
of the Letter).

Second, it is our understanding that the claim was denied by PRG-Schultz without any physician re-
view, as is required by the Manual, but that the denial was made solely by a nurse reviewer. Section
110.4 permits inpatient rehabilitation claims to be denied for lack of medical necessity or inappropri-
ateness of setting only if a physician determines, based on an assessment of each patient’s individu-
al care needs, that inpatient rehabilitation care was not medically necessary. Therefare, the denial is
unlawful and must be overturned.

lll. The Hospital Is not Liable for This Overpayment Based on the Doctrine of Waiver

of Liability

Medicare Part A reimbursement may be made to a provider which was not reasonable and neces-
sary for diagnosis and treatment of the patient if the provider did not know, and could not reasonably
be expected to know, that payments would not be made for such services (42 U.5.C. § 1395pp (al).
This patient was admitted to the Hospital by a licensed and qualified physician, who made a deter
mination in the physician's professional medical judgment, based upon all of the facts and circum-
stances related to the patient’s condition, that the patient was in need of an intense hospital level of
rehabilitation on an inpatient hasis. Even assuming that PRG-Schultz is correct in its determination










